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	FIRTH CONSULTANCY LIMITED


 20 February 2014
MEMORANDUM: RECOMMENDED SPECIAL CONDITIONS FOR NZS 3910:2013
COPYING
We are not claiming copyright nor is there any restriction on copying the material within your organisation.  All we ask in return is that you do not copy this, or future material, to anyone outside of your organisation who should be paying for it.

INTRODUCTION
1. The text of this Memorandum is much more important than the text of the accompanying recommended Special Conditions.  This is because it is the reasoning which is important.  The actual drafting of the Special Conditions is a mechanical exercise to reflect that reasoning.  You are urged to consider the Memorandum carefully.  

2. The revised Standard is much more comprehensive and greatly improved.  There are many new and excellent provisions, for example, those relating to cost reimbursement contracts, the need for advanced notification of matters likely to affect cost or time, improved insurance provisions, clearer provisions for valuing variations and more workable provisions relating to payment claims and payment schedules.  There are additional schedules.  The guidelines have been rewritten and no longer have any contractual status.  While most, if not all, of these changes simply reflect what has become more common practice in the industry, it is good to see them picked up in the Standard.  A particular bouquet must go to the Committee for finally including, as a ground for a time extension, any default by the Principal (10.3.1 (g)) known in other international Standards as Prevention by the Principal.  Such a provision is essential for legal reasons to protect the interests of the Principal.
3. Full credit is due to the Committee (named inside the front cover of the Standard) which represented nearly every competing vested interest in the construction industry, including local authorities, the Insurance Council, Professional Engineers, architects, building surveyors, quantity surveyors, Master Builders’ Federation, and a number of others.
Now that a new Design Build Standard (NZS 3916:2013) is available this NZS 3910 Standard is not muddled with significant contractor design issues.
4. All Standard forms (around the world) inevitably require some bolstering up to fully protect a Principal.  This last layer of protection would be impossible to achieve in a consensus document.

5. It is counterproductive to place unreasonable risk on the Contractor.  Otherwise, the additional risk will be properly priced into the work but not by others and the Contractor will miss out or, worse, the Contractor will assume the risk at a competitive price to get the job.  Further problems will then be inevitable, either because a claims mentality by the Contractor will set in from the start, or the Principal will, quite rightly, be inflicted with the additional costs of Contractor default.

6. It is possible to achieve the best of both worlds.  [Examples are given]
The other recommended Special Conditions are intended to reflect the same principles in practice.

7. The above points are, perhaps, better illustrated in the paper, Construction Documentation Preparation – Protecting the Employer without being Unfair to the Contractor which can be found at the following link.

Conference Papers & AMINZ\d_firth_-final_fourth_international_cl_conference_paper_melbourne_may_2012_3_1.pdf
(Please note that at the end of the paper, there are some comments critical of some perceived shortcomings in NZS 3910:2003.  Many of those have now been addressed in the new Standard.)

Finally, please remember that part of the package you are paying for includes the opportunity to comment and to receive the benefit of comments made by others.  We will distil them and reflect appropriate ones in a revised set of recommended Special Conditions which we hope to issue to all subscribers by the end of April 2014.  
CLASSIFICATION OF RECOMMENDED SPECIAL CONDITIONS
Three categories are obvious – “Essential”, “Important” and “Nice to Have”.  These classifications have been used.
Hopefully, it will be obvious from the recommended Special Conditions themselves why they each fall into one of those categories.

One could debate forever the accuracy of each classification but, at least, this approach will enable each author to form a view on a reasonably informed basis.

CARE REQUIRED BEFORE BLINDLY USING THE SAME SPECIAL CONDITIONS FROM ONE PROJECT TO THE NEXT
It cannot be emphasised strongly enough that every construction project is different when it comes to identifying the appropriate Special Conditions.  It is dangerous to snatch the Special Conditions for the previous job “off the shelf” (or, more likely, from the software) and assume that they will be appropriate for the next project.  Such an approach can be extremely dangerous and negligent.  The appropriate Special Conditions for each job have to be carefully thought through for their relevance, appropriateness, and applicability.

FORMAT OF THE FOLLOWING SECTION
In the remainder of this Memorandum, various provisions of the new Standard are addressed to identify, where appropriate from the perception of a Principal, amendments which are desirable or additional provisions should be included.

[END OF INTRODUCTORY SECTION]
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